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Foreword

Dear Mr. President; Members of Congress; Administrator of the Office
of Juvenile Justice and Delinquency Prevention; Governors and Chief g = ¢
Executives of the States, Territories, and the District of Columbia; and ! b

my fellow concerned citizens:

The Federal Advisory Committee on Juvenile Justice (FACJJ) commenced in 2004 and was
charged with the responsibility of annually providing advice to the President and the Congress
regarding State perspectives on legislation pertaining to juvenile justice and delinquency pre-
vention and advice on the operation of the U.S. Department of Justice’s Office of Juvenile Justice
and Delinquency Prevention (OJJDP). The membership of FAC]] is composed of one representa-
tive from each State and territory and the District of Columbia.

On behalf of FACJ), | am pleased to present the 2008 Annual Report, which addresses major
issues currently facing our Nation’s juvenile justice system. Paramount among its concerns, FAC]]
strongly urges the passage of the Juvenile Justice and Delinquency Prevention Reauthorization
Act of 2008 (the ||DP Act).

The original JJDP Act of 1974 imposed various requirements on the States and territories intend-
ed to help prevent juvenile delinquency, to hold delinquent youth accountable for their actions
and to assist them in becoming responsible citizens, and to protect the public safety. This Annual
Report is a report card on the efforts and compliance by the States and territories in response to
the requirements of the JJDP Act.

Although the States, territories, and the District of Columbia have made significant progress
since the JJDP Act was first enacted in 1974, the changing landscapes of our communities and
juvenile justice systems continue to present us with complex new issues and concerns.

The concerns and recommendations presented in this Annual Report reflect the experience and
wisdom of juvenile justice experts and career professionals from every State and territory in the
Nation. This Annual Report was written by your citizen advisors who have labored extensively in
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Foreword

the careful study of issues, engaged in lively and productive debates, and thoughtfully drafted
for your consideration what is this year’s “State of the States” perspective on juvenile justice.

The identified issues and recommendations cannot be adequately addressed without strong,
concerned leadership from the White House, the Congress, and OJJDP. The members of your
FACJ) stand ready to assist our elected leaders in this endeavor.

The members of FAC|] present this Annual Report to you with the firm belief that reauthorization
of the JJDP Act is critical to the future of juvenile justice in this country and that the recommen-
dations contained herein can enhance the juvenile justice system, help improve outcomes for
at-risk youth, and better protect the public.

Harry W. Davis, |r.
2008 FAC]) Chair
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The Federal Advisory Committee on Juvenile Justice (FACJ]) was established
by the Office of Juvenile Justice and Delinquency Prevention (Of/DP) in i — H"'
2004 to comply with requirements of the Juvenile Justice and Delinquency p— N

]

Prevention (JIDP) Act that there be a national conference of member repre-

sentatives of the State Advisory Groups to provide advice to the President,
Congress, and the Of|DP Administrator regarding juvenile justice. Each year,
FACJ] prepares two reports (one to the President and Congress and one to
the Administrator of OJ|DP) to inform Federal leaders of current concerns
and recommendations emanating from the States, the five U.S. territories
(American Samoa, Guam, Northern Mariana Islands, Puerto Rico, and the

Virgin Islands), and the District of Columbia.

FACJ) is composed of 56 representatives who together This year, FAC]] has chosen to present a report card of
bring a breadth and wealth of experience, knowledge, sorts on national compliance with the four core protec-
and leadership in juvenile justice. These 56 individu- tions of the JJDP Act. These core protections are:

als could not take their assigned responsibilities more

. . . € Deinstitutionalizing status offenders and
seriously. While no one person or group has simple

- . ffenders.
answers to the difficult problems of delinquency, nonotienders
FACJJ—which represents every State, U.S. territory, and # Separating adult and juvenile offenders in secure
the District of Columbia—possesses an awareness of institutions.

issues and the mature judgment to express profoundly

significant recommendations. Indeed, this is precisely ¢ Eliminating the practice of detaining or confining

why the committee was formed. juveniles in adult jails and lockups.

The 2007 FACJ| Annual Report to the President and Con- ¢ Addressing the disproportionate number of minor-

gress focused on the need to reauthorize the JJDP Act. ity youth who come into contact with the juvenile

justice system.
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In writing this Report, FACJ] looked at these core
protections as “required subjects” on the report card
because States, territories, and the District of Columbia
participating in OJJDP’s Formula Grants Program must
commit to achieving and maintaining compliance with
the core protections in order to receive their annual
formula grants. In addition, each State and territory is
required to develop and implement a comprehensive
3-year juvenile justice and delinquency prevention plan
that addresses a number of pressing juvenile justice

x / Federal Advisory Committee on Juvenile Justice

issues—issues that are not tied to receiving funding. For
this Report, FAC]] has defined these nonrequired areas
as “elective subjects.” Based on responses from the
States and territories to an annual FACJ] questionnaire
and on discussions with FAC]] members, this Report

covers two “elective” issues:
& Effective assistance of counsel.

¢ Mental health and substance abuse in the juvenile
justice system.



Children and adolescents are developmentally different from adults and from

one another at different stages of development. Research confirms that chil- ~2ﬂ.

dren and youth are especially amenable to treatment and rehabilitation.’ - b

Therefore, FACJJ believes that each child (defined as a person under

the age of 18) who comes into contact with the justice system is entitled to:

1. Services provided by culturally competent, appro-
priately trained professionals who are committed to
the treatment and rehabilitation of children and who
are competitively compensated for the services they
provide.

2. Afull continuum of culturally appropriate, integrated
services from prevention through secure confine-
ment, reentry, and aftercare provided in the least
restrictive environment.

3. Services based on an objective assessment of risk and
protective factors, equally accessible across all classes,
cultures, jurisdictions, and linguistic and ethnic
groups, which are individualized, gender-specific,
and developmentally appropriate.

A system that provides a safe place to live, sustained
subsistence, emotional and spiritual nurturing,
educational opportunities that are relevant and
appropriate, and adequate health care (including
substance abuse and mental health treatment).

A juvenile justice system that provides rehabilitation,
public safety, and accountability in a balanced and
restorative manner.

Early, zealous, and effective legal representation,
including an assessment of competency and a timely
and just legal process.

A system in which individuals and entities work in a
collaborative manner.

'Research conducted by the University of California at Los Angeles, Harvard Medical School, and the National Institute of Mental Health has
found that a child’s brain has not finished developing when he or she reaches adolescence.
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Federal Advisory Committee on Juvenile Justice Core Values

8. A system in which no child shall be subject to dispro-
portionate contact, involvement, or outcome based
on race, class, disability, culture, ethnicity, or gender.

9. The support of a functional family (including
extended family) and services provided with

xii / Federal Advisory Committee on Juvenile Justice

collaborative involvement of the biological and/or
perceived family of the child.

10. Separation from adults in institutional settings.



Executive Summary

The Federal Advisory Committee on Juvenile Justice (FACJ]) has developed 19

. B
recommendations to the President and Congress that focus on major issues % :5= =
facing the Nation’s juvenile justice system. These recommendations fall into X

five broad areas:

1. Deinstitutionalization of status offenders.

. Jail removal and sight and sound separation.

Disproportionate minority contact.

2
3
4. Effective assistance of counsel.
5

-]

Mental health, substance abuse, and the juvenile justice system.

Deinstitutionalization of Status Offenders

The deinstitutionalization of status offenders (DSO) is
one of the two original mandates of the Juvenile Justice
and Delinquency Prevention (JJDP) Act of 1974. The
1980 reauthorization of the Act incorporated the valid
court order (VCO) exception, which allows States and
territories that have enacted appropriate statutes to
securely detain youth who have committed a status
offense and subsequently have violated a court order
regarding disposition of the status offense. The VCO
exception remains a topic of much debate among
juvenile justice professionals.

The DSO provision of the J]DP Act has been successful
in encouraging States and territories to amend laws,
policies, and practices that led to the secure confine-
ment of many juveniles who committed no criminal

act. However, maintaining compliance with the DSO
protection requires constant vigilance by States and
territories. In addition, many juvenile courts continue to
place youth who have not committed any criminal of-
fense into secure detention although research suggests
status offenders and nonoffenders are better served by
receiving appropriate services through social service
agencies outside of juvenile court involvement.

States and territories would benefit from increased
technical assistance, help in implementing empirically
based prevention programs, and flexible Federal fund-
ing to develop sufficient alternatives to secure deten-
tion. States and territories also need help in fostering
collaboration among State agencies so that shrink-
ing State and Federal resources could be used more
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Executive Summary

efficiently to address the behaviors of status offenders
and nonoffenders.

The policy considerations that led to the DSO core
protection are as valid today as they were when the
JJDP Act was enacted. Reauthorization of the ||DP Act
and reinforcement of the core protection that prohib-
its States and territories from securely detaining status
offenders are essential for the safety of both status of-
fenders and the public. Based on these concerns, FAC])
makes the following recommendations:

1. FAC]) recommends that the President and Con-
gress support statutes and programs that pro-
mote use of youth-serving social service agencies
outside of the juvenile justice system to provide
appropriate responses to status offenses and
nonoffense behaviors.

2. FAC]) recommends that the President and Con-
gress increase funding to youth-serving agencies
to develop and expand nonsecure community-
based alternatives for status offenders and non-
offenders.

3. FA()] reaffirms its recommendation in the 2007
Annual Report that the President and Congress
amend the JJDP Act to strongly encourage courts
to use alternatives to secure detention when sanc-
tioning a status offender for a violation of a valid
court order.

4. FAC]) recommends that Congress fund further
research and publications regarding the effects
of securely detaining status offenders and nonof-
fenders and promote alternatives to secure deten-
tion that effectively address status offenses and
other troubling noncriminal behavior. Such re-
search will inform practitioners and policymakers
about how detention impacts public safety and
the impact that detention has on these youth.

xiv / Federal Advisory Committee on Juvenile Justice

5. FAC]J) recommends that the President and Con-
gress restore the following language to Section
261(e) of the JJDP Act regarding special needs
and problems of juvenile justice in certain areas:
“Not less than 5 percent of funds available for
grants and contracts under this Section shall be
available for grants and contracts designed to ad-
dress the special needs and problems of juvenile
delinquency in the Virgin Islands of the United
States, Guam, American Samoa, and the Com-
monwealth of the Northern Mariana Islands.”

Jail Removal and Sight and
Sound Separation

The second original mandate of the |JDP Act requires
States and territories to eliminate the practice of detain-
ing or confining juveniles—whether nonoffenders, sta-
tus offenders, or delinquents—in jails, lockups, or other
institutions in which they might have sight or sound
contact with detained or incarcerated adults. When

the Act was reauthorized in 1980, Congress added jail
removal as a mandate, requiring that juveniles cannot
be securely detained or held in adult jails and lockups.

Although States and territories are generally in compli-
ance with the jail removal and sight and sound separa-
tion core protections, housing juveniles in adult facili-
ties within sight and sound of adults is still a problem in
some lockups and in smaller, more rural holding facili-
ties. A critical policy issue that is not addressed by the
current JJDP Act is the number of youth being tried as
adults and held pretrial in, or subsequently sentenced
to, adult facilities. Many States have passed laws mak-
ing it easier to try certain juveniles as adults.

Studies show that many juvenile offenders held in adult
facilities do not receive the education or other services
they need to become productive citizens. Research
studies also are finding that transferring juveniles to
adult facilities does not prevent violence or recidivism
and, in fact, increases rather than decreases rates



of violence among transferred youth. The issue of
sentencing juveniles as adults is further complicated
by the Office of Juvenile Justice and Delinquency
Prevention’s (OJJDP’s) position requiring that juveniles
sentenced as adults but sent to juvenile facilities must
be removed from the juvenile facility 6 months after
they reach a State or territory’s age of majority.

Based on these concerns, FACJ] makes the following
recommendations:

6. FAC]) recommends that when reauthorizing the
JJDP Act, the President and Congress expand the
core protection dealing with jail removal and
separation to apply to all youth until they reach
the age of 18 regardless of which court—juvenile
or adult—handles their cases. Congress should
also provide appropriate funding to help States
and territories comply with this protection.

7. FAC]J) recommends that the President and
Congress modify the JJDP Act to allow those
juveniles convicted as adults and housed in
juvenile facilities to remain in those facilities
after they reach age 18 as allowed by the law
of the State or territory.

8. FAC]) recommends that the President and Con-
gress direct OJJDP to reexamine the process for
enforcing compliance with the four core protec-
tions of the JJDP Act and ensure that the regula-
tory scheme complies with due process and with
the Administrative Procedures Act.

9. FAC]J) recommends that the President and Con-
gress require OJJDP to establish a system of data
collection about juveniles in the adult criminal
justice system. The data should include informa-
tion about age, race, ethnicity, gender, offense,
pretrial detention, transfer mechanism, sentenc-
ing outcome, and pre- and post-trial placement in
jails, prisons, or juvenile facilities. Congress should
appropriate additional funding to assist both
OJJDP and States in collecting this data.

Executive Summary

10. FACJ) recommends that the President and Con-
gress require OJJDP to conduct research on the
impact on juveniles tried and/or sentenced as
adults who are confined in adult facilities, the
status of facility conditions in which youth are
placed, and the availability of developmentally
appropriate services and programs for youth in
adult jails and prisons.

Disproportionate Minority Contact

Congress amended the JJDP Act in 1988, requiring
States and territories to make efforts to reduce the dis-
proportionate number of minority youth confined in
secure facilities. In 1992, Congress elevated the issue
to a core requirement of the Act, and it went a step
further in the 2002 reauthorization by broadening the
concept from minority “confinement” to encompass
minority youth who come into “contact” with the
juvenile justice system at designated points. Unlike

the other core protections, however, Congress did not
require States and territories to show measurable prog-
ress toward reducing disproportionate minority contact
(DMC) in the juvenile justice system.

Of all the core protections of the JJDP Act, DMC is the
most complicated and the one with which the States
have made the least progress. Most States and territo-
ries are in compliance with the DMC requirement for
reporting data, but many have not moved beyond data
collection.

DMC appears to stem from complicated social, eco-
nomic, political, and even behavioral determinants. In
the justice arena, some of the key challenges include
a lack of urgency to address this issue, difficulty in col-
lecting data (and integrating data systems), bias, lack
of research about best practices, and failure to involve
education systems.

It may be impractical to expect the juvenile justice
system alone to address the DMC problem. Many
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Executive Summary

children in the juvenile delinquency system are in the
child welfare system as well. Often, these dual jurisdic-
tion children are minority children, and they could be
better served if multiple Federal agencies pooled their
fiscal and personnel resources to develop innovative,
sustainable programs.

The complexity of the DMC issue requires more inten-
sive national support and leadership. For that reason,
FACJ] makes the following recommendations:

11. FAC]) renews and reinforces its recommendations
from prior FACJ) annual reports urging the Presi-
dent and Congress to:

4 Appropriate additional funding so States can
hire full-time DMC coordinators.

4 Offer concrete incentives to States that make
an effort to move beyond data collection and
begin implementing action steps that proac-
tively address the DMC issue.

® Increase the amount of research dollars appro-
priated to OJJDP so the Office can fund research
and evaluation of best practices and other
research to help States address the DMC issue
more effectively.

12. FACJ) recommends that the President and Con-
gress direct the OJJDP Administrator to grant the
U.S. “insular territories” (Guam, American Samoa,
U.S. Virgin Islands, and the Commonwealth of
the Northern Marianas) waiver from the DMC
core protection based on the same waiver criteria
granted to Puerto Rico.

13. FACJ) recommends that the President and Con-
gress include the reduction of racial disparity in
the justice system as a whole as a purpose area
in the Bureau of Justice Assistance Edward Byrne
Memorial Justice Assistance Grant Program and
promote communitywide collaboration among
these grantees as a way to address DMC.

xvi / Federal Advisory Committee on Juvenile Justice

14. FACJ) recommends that the President and Con-
gress create funding incentives for communities
to pool funds from multiple Federal programs
to address racial disparity in the juvenile justice
system. The incentives should reward communi-
ties for effective collaboration among education,
mental health and substance abuse, Medicaid,
and child welfare programs.

15. FAC]) recommends that the President and Con-
gress provide funds that will require the U.S. De-
partments of Education (ED), Health and Human
Services (HHS), Labor (DOL), and Justice (DOJ)
to create multidisciplinary teams that will work
together to develop cross-training models, legal
models, technical assistance, and emergency ser-
vices for States and localities that wish to develop
collaborative approaches to “dual jurisdiction”
children, using evidence-based services. Dual
jurisdiction children are those who are in both the
juvenile justice and child welfare systems.

16. FAC]) recommends that the President and Con-
gress create a Federal working group of repre-
sentatives of ED, DOL, HHS, and DO] to identify
and reduce the number of rules and regulations
that impede State and local collaboration for dual
jurisdiction children.

Effective Assistance of Counsel

Although not a required core protection of the JJDP
Act, Congress addressed the importance of effective
assistance of legal counsel for juveniles during the 1992
reauthorization of the JJDP Act. Following this, the Juve-
nile Justice Center of the American Bar Association con-
ducted the first national assessment of access to coun-
sel and the quality of representation afforded juveniles.
The assessment found that the provision of counsel
varied widely among States, with many young people
waiving their right to counsel, even when counsel was
readily available. The assessment also found that many



attorneys failed to provide effective assistance, due to
overwhelming caseloads, a lack of resources
and investigative support, and inadequate training.

Recent assessments by the National Juvenile Defender
Center confirm that many of these shortcomings still
exist. Many youth still waive their right to counsel. This
tendency is especially troubling in view of changes

in laws that subject juveniles to increased sanctions,
longer sentences, transfer to adult criminal court, and
other concerns.

Effective assistance of counsel also affects compliance
of States and territories with the core protections of the
JJDP Act: DSO, sight and sound separation, jail removal,
and DMC. In addition, effective assistance of counsel
could help address the mental health and substance
abuse needs of many youth in the juvenile justice sys-
tem. Based on these concerns, FAC]] makes the follow-
ing recommendation:

17. FAC]) recommends that Congress amend the JJDP
Act to require the provision of competent, effec-
tive, and zealous representation for both juve-
niles and the State (i.e., prosecutors) in juvenile
proceedings; require these attorneys to possess
specialized knowledge and/or experience with
child and adolescent development and in juve-
nile law and related matters and procedures; and
require States to adopt juvenile caseload and
practice standards. This requirement shall not be
construed to allow for the imposition of financial
penalties for noncompliance.

Mental Health, Substance Abuse, and the
Juvenile Justice System

States and territories continue to identify mental health
assessment and treatment of youth as one of the most
critical issues facing their juvenile justice systems. The
2002 reauthorization of the |JDP Act further highlighted
this issue by requiring States to improve services to ad-
dress behavioral (mental) health, substance abuse, and

Executive Summary

co-occurring problems (having both a mental health
and substance abuse condition) as part of their com-
prehensive juvenile justice program plans. Numerous
research studies document the need for these services.

Yet, Federal funding has not been made available to
help States develop or improve appropriate services.
States have moved at disparate paces (and not made
much progress) when it comes to addressing mental
health and substance abuse (MH/SA) in the juvenile jus-
tice system. The MH/SA issue is complex, and FAC]] has
identified two broad areas that need to be addressed:
(1) clinical/research issues and (2) policy/funding issues.

In the clinical/research arena, critical issues include
concerns that many youth with emotional issues are
referred to the juvenile justice system in order to gain
access to MH/SA services, and many youth in the jus-
tice system receive mental health interventions (for lack
of better options) that may be better suited for other
applications or settings. Other clinical/research issues
include disagreements about which types of disorders
are amenable to which treatments, what causation to
delinquency can be attributed to mental illness/sub-
stance abuse, how to balance the public safety and cor-
rectional philosophies with the need to provide devel-
opmentally appropriate behavioral health care, and the
role that trauma plays in the formation of behavioral
disorders and substance abuse.

Policy/funding issues center around the lack of fund-
ing for States and territories to address MH/SA in the
juvenile justice system; the lack of policies, interagency
Federal coordination, and blended Federal funding to
further the systems of care concept, which holds that
mental health, physical health, child welfare, educa-
tion, and juvenile justice systems and families are all
part of the system of care needed to help youth with
MH/SA issues; the need to more structurally and ac-
curately define the boundaries of the juvenile justice
system and to determine when and where to place
MH/SA services in the system including debates over
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the role of universal behavioral health screening for all
juvenile justice youth; and the need for policies that
allow youth at the preadjudication stage of the juvenile
justice system to discuss MH/SA issues without fear of
self-incrimination.

Because these issues are so complicated, this Annual
Report includes an appendix that provides a more
detailed, comprehensive examination of MH/SA in the
juvenile justice system. Based on the complex issues
surrounding MH/SA, FACJ] makes the following recom-
mendations:

18. FAC]) recommends that the President advocate
for, and Congress enact, legislation compelling
the OJJDP Administrator and the Coordinating
Council on Juvenile Justice and Delinquency Pre-
vention to devise a workable plan that mandates
that culturally appropriate and relevant mental

xviii / Federal Advisory Committee on Juvenile Justice

19.

health/substance abuse services be provided for
youth at all levels of the juvenile justice system.
This legislation should include mental health
and substance abuse screening, triage, evalua-
tion, treatment, aftercare, and reentry services
delivered in community-based, recovery-focused
settings that are the least restrictive possible.

FACJ) recommends that Congress ensure that
States can provide all youth in the juvenile justice
system with appropriate access to mental health
and substance abuse services by examining and
modifying regulations, laws, or other barriers
that impede effective and flexible use of juvenile
justice, health, substance abuse, and other funds
across Federal agencies. FACJ) recommends that
Congress review and enact the regulatory amend-
ments necessary to achieve this access to care as
soon as possible.



CHAPTER 1

Deinstitutionalization of Status Offenders

A status offender (a juvenile who has committed an act that would not be a

crime if an adult committed it) or nonoffender (such as an alien, dependent, }:ﬂ.

or abused or neglected child) cannot be held, except with statutory excep- - b

tions (such as a valid court order), in secure juvenile detention or correctional

facilities nor can they be held in adult jails any length of time.

Historical Perspective

As the Nation considered enacting laws to protect
certain core rights of juveniles in the 1970s, there was
an alarming recognition that youth who committed
no violations of law or who committed violations of
law that would not be criminal if committed by an
adult were being detained in secure juvenile facilities,
jails, lockups, and other secure institutions. From this
troubling observation grew one of the first two core
protections of the Juvenile Justice and Delinquency
Prevention (JJDP) Act of 1974: deinstitutionalization
of status offenders (DSO).

The DSO requirement of the JJDP Act prohibits States
and territories from securely detaining youth who com-
mit offenses that are not criminal if committed by an
adult (status offenders) and youth who have not com-
mitted any violation of law (nonoffenders such as youth
who are aliens, dependents, or abused or neglected) in

juvenile correctional facilities populated by delinquent
youth or in any other secure detention facility. Gener-
ally, status offenses include truancy, running away,
ungovernability, curfew violations, and possession

of alcohol by a juvenile. The DSO core protection of
the JJDP Act is premised on the belief that youth who
exhibit problematic behaviors but have not committed
a criminal offense or violated the law are more properly
served by community, social service, and mental health
agencies and may actually be damaged by placement
in secure detention or correctional facilities.

Deinstitutionalization of status offenders is one of the
two original mandates of the |JDP Act of 1974. The
1980 reauthorization of the Act incorporated the valid
court order (VCO) exception to the DSO requirement.
This exception allows States and territories that have
enacted appropriate statutes to securely detain youth
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CHAPTER 1: Deinstitutionalization Of Status Offenders

who have committed a status offense and subsequently
have violated a court order regarding disposition of the
status offense. For example, a youth who is ordered

by a court to attend school pursuant to a mandatory
school attendance statute but who violates the court
order by continuing to be truant may be held in a
secure treatment facility if the State or territory has
statutes authorizing secure confinement for violation of
a valid court order. For States and territories to remain
in full compliance with the DSO core protection, a
checklist outlining each detention as a result of a viola-
tion of a valid court order must be completed.

Since its adoption in 1980, the VCO exception remains
a topic of much debate among juvenile justice profess-
ionals. Those who oppose the exception argue that it
eclipses the rule and that because of potential damage
to youth who are securely detained, status offenders
should not be ordered detained by a juvenile court un-
der circumstances that constitute secure confinement,
whether that be in a secure correctional or treatment
facility.

Proponents of the VCO exception argue that status
offenders, although they have committed no violation
of criminal law, may exhibit behaviors that place them-
selves and others at risk and may, in certain situations,
require placement in a secure facility. Other proponents
of the VCO exception argue that courts have inherent
authority to enforce their orders by use of all possible
means, including use of secure confinement, and that
eliminating use of secure confinement inappropriately
diminishes the power of the court.

As Congress considers reauthorization of the ||DP Act,
FACJJ recommends retaining DSO as a core protection
of the Act and retaining the VCO exception with an
amendment that strongly encourages courts to limit
the use of secure detention and to consider alternatives
to detention when sanctioning a status offender for a
violation of a valid court order.

2 / Federal Advisory Committee on Juvenile Justice

Where Are We Now?

The J)DP Act has been extremely successful in effecting
changes in State statutes and practices that previously
led to the detention of an unacceptable number of sta-
tus offenders and nonoffenders in correctional facilities.
Following the JJDP Act and its DSO requirement, the
Office of Juvenile Justice and Delinquency Prevention
(OJJDP) recorded approximately 171,581 violations of
the DSO requirement and considered this a baseline
number for measuring success. The number of DSO
violations has dropped to 6,234 according to OJJDP’s
2006 compliance monitoring reports (the latest year
for which data are available). These numbers reflect
the overwhelming success of the |JDP Act in reducing
the number of youth who have committed no criminal
act being held in correctional facilities. However, States
and territories must remain especially vigilant in their
efforts to provide alternatives to secure detention for
youth who have committed no offense but have never-
theless violated a valid court order.

Responding to unlawful behavior committed by juve-
niles is, for the most part, a local rather than national
issue. Consequently, despite the guidance of the JJDP
Act, States and territories vary greatly on which youth
are subject to the courts’ jurisdiction if a status offense
is committed and what action the court may take to
address the offense. Although the number of status
offenders and nonoffenders ordered detained in secure
facilities has dropped precipitously since the JJDP Act
was passed, trends and efforts to reduce DSO across
States and territories remain uneven and in flux. As a
result, some legal scholars have scrutinized the DSO
core protection and its VCO exception.

A recent law review article, “Rethinking Juvenile Status
Offense Laws: Considerations for Congressional Review
of the Juvenile Justice and Delinquency Prevention
Act,” provides an explanation of how varied interpre-
tation of the DSO provisions can be and promotes



precourt diversion as a means of keeping status offend-
ers out of institutions. According to the article, “Several
States have recently revisited their juvenile status-of-
fense laws, enacting changes that require diversion ser-
vices before court involvement. These changes reflect
the JJDP Act’s emphasis on prevention by requiring
social service intervention before a court may assume
subject matter jurisdiction over status offenders. But

as [cited] cases demonstrate, judicial interpretations of
these jurisdictional prerequisites affect their real world
application.” This article offers recommendations to
Congress that renew the principle that noncriminal
behaviors by youth should be addressed in the com-
munity without institutionalized placement and with
the aid of social services.

Why do juvenile courts continue to order secure deten-
tion for youth who have not committed any criminal
offense despite assertions that these youth could be
better served outside of secure correctional facilities?
Why are there such a variety of statutory mechanisms
among States and territories for responding to status
offense behaviors? In its 2003 annual report, Unlocking
the Future: Detention Reform in the Juvenile Justice Sys-
tem, the Coalition for Juvenile Justice (CJ]) suggests that
failure of parents to take appropriate responsibility for
their children and failure of the community to provide
adequate alternatives result in the inappropriate deten-
tion of many youth in secure correctional facilities. Oth-
er likely factors contributing to the detention of status
offenders and nonoffenders in secure facilities include:

# Insufficient numbers of nonsecure placements.

€ Funding cuts and insufficient resources that result
in elimination of nonsecure placement options.

@ Lack of resources and parental support to address
noncriminal yet risky and sometimes extreme be-
haviors that may predict more serious problems.

€ Unique challenges that exist in rural areas such as
great distances between nonsecure facilities.
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According to CJ)’s 2003 annual report, research from
the Annie E. Casey Foundation suggests another an-
swer: “An unstated reason for detaining youngsters,
which operates more often than most juvenile officials
would like to admit, is that those in charge don’t know
what else to do with them.”

Another concern regarding the holding of status of-
fenders and nonoffenders in secure facilities is the
greater negative impact this policy appears to have

on females than on males. Research has documented
gender-based differences in the treatment of status
offenders at many points in the juvenile justice process.
Courts often take a “protective stance” toward teen-
age females and declare them ungovernable for sexual
activity. In addition, once in the system, females are
less likely than males to have access to social services;
when they do have access, the services generally are
designed for males and do not meet the gender-
specific needs of females. This phenomenon may be
due in part to the fact that juvenile offenders as a
whole are more likely to be male, while over half of

all status offenders are female. Research indicates that
because the system does not always make distinctions
between status offenders and delinquents, it is gener-
ally more equipped to work with males.

Challenges

Ensuring that the DSO core protection meets its objec-
tive of keeping status offenders and nonoffenders out
of secure confinement requires effective compliance
monitoring. This is a challenge for States and territories
because the monitoring universe (i.e., the specific facili-
ties that must be examined for compliance with Federal
standards) changes. In addition, developing research
regarding best practices in treatment facilities and shifts
in resources lead to a constantly evolving landscape of
alternatives to secure detention and treatment facilities
along the entire spectrum of confinement. States and
territories would benefit from increased technical
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assistance, support for the adoption and implementa-
tion of empirically based prevention programs, and
flexible Federal funding through OJJDP to help them
develop sufficient alternatives to detention that would
eliminate the necessity for secure detention.

A second challenge exists in fostering and enhancing
collaboration between State agencies so that diminish-
ing State and Federal resources can be used more effi-
ciently. Status offenders and nonoffenders often exhibit
troubling and sometimes very dangerous behaviors,
even though they have committed no criminal offense.
Addressing such complex behaviors requires parents
and all youth-serving agencies to identify their indi-
vidual roles and responsibilities for responding to such
behaviors and to invest sufficient resources to establish
programs and facilities that will ensure the appropriate
intervention and safety of the juvenile and the commu-
nity without the need for secure confinement.

Programs That Effectively Address DSO

There are many proven successful and promising prac-
tices that provide services to status offenders while in
their homes and other nonsecure settings. A growing
body of evidence documents many positive outcomes
for youth in such programs, including greater access to
health and mental health services, increases in edu-
cational achievement, improved family function, and
more positive connections to the community.

OJJDP’s Model Programs Guide (an online source

of evidence-based programs available at www?2.
dsgonline.com/mpg/dmc_default.aspx) has identified
several programs designed to reduce the detention of

status offenders. The programs, which have been clas-
sified as Exemplary, Effective, or Promising,' illustrate
that DSO continues to be a concern for OJJDP and

many communities. Examples include:

& Exemplary: Parenting with Love and Limits® inte-
grates family therapy into one system of care for
adolescent populations with primary diagnosis of
oppositional defiant disorder or conduct disorder.

@ Effective: San Diego (California) County Breaking
Cycles offers a prevention component that targets
youth not formally involved in the juvenile justice
system but exhibiting problem behaviors such as
disobeying parents, truancy, curfew violations,
running away, and experimenting with drugs and
alcohol.

@ Effective: Vision Quest is a wilderness challenge
program that offers an alternative to secure con-
finement for chronic and serious male offenders.

€ Promising: Father Flanagan’s Girls and Boys Town—
Residential Program offers family-style residential
group homes for youth ages 10-18.

€ Promising: Independence (Missouri) Youth Court
was developed in 1985 through the collaboration
of the City of Independence, the Jackson County
Family Court, the Juvenile Division of Jackson Coun-
ty, the local bar association, and the Independence
Police Department.

€ Promising: Wayne County Intensive Probation
Program in Detroit, M, consists of three programs
targeting youth ages 12-17. The Intensive Probation

'The Model Programs Guide uses the following criteria to rate programs: Exemplary programs, when implemented with a high degree of fidelity,
demonstrate robust empirical findings using a reputable conceptual framework and an evaluation design of the highest quality (experimental).
Effective programs, when implemented with sufficient fidelity, demonstrate adequate empirical findings using a sound conceptual framework
and an evaluation design of high quality (quasi-experimental). Promising programs, when implemented with minimal fidelity, demonstrate
promising (perhaps inconsistent) empirical findings using a reasonable conceptual framework and a limited evaluation design (single group
pre-/posttest) that requires causal confirmation using more appropriate experimental techniques.
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Unit is operated by the juvenile court probation de-
partment. The In Home Care Program and the State
Ward Diversion program are operated by private
nonprofit agencies contracted with the juvenile
court.

In addition to specific direct service programs that
address the needs of status offenders in nonsecure
settings, the Annie E. Casey Foundation launched a full-
scale national initiative in 1992 designed to reform all
aspects of detention within the juvenile justice system,
including secure detention of status offenders. The
Juvenile Detention Alternatives Initiative (JDAI) began
as a mechanism to bring awareness to several prob-
lems associated with secure detention of youth. These
problems include the negative impact detention has
on youth by disrupting community connections, the
increased risk of future adjudication and commitment
to an institution, the lack of improved public safety as
a result of secure detention, and the high financial cost
of secure detention.

JDAI promotes a continuum of resources that maintain
youth in the least restrictive setting without compro-
mising public safety. For example, Bernalillo County,
NM, one of JDAI's more recent model sites, provides a
freestanding mental health site adjacent to the juvenile
detention facility. The facility offers evaluations 