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 Mr. HATCH. I am prepared to yield back the remainder of our time if the other side is. But let me just put an article in the RECORD. It is by the Center for Equal Opportunity entitled ``Unconstitutionality of 42 U.S.C Sec. 5633(a)(23).'' It is written by Roger Clegg. I think it makes an awful lot of sense. I ask unanimous consent that it be printed in the RECORD. 

   There being no objection, the material was ordered to be printed in the RECORD, as follows: 

[From the Center for Equal Opportunity, May 5, 1999]

   Unconstitutionality of 42 U.S.C. Sec. 5633(a)(23) 

(Roger Clegg*)

42 U.S.C. sec 5633(a)(23) requires states that wish to participate in the Formula Grants Program of the Juvenile Justice Delinquency and Prevention Act to submit a plan that shall, inter alia, ``address efforts to reduce the proportion of juveniles detained or confined * * * who are members of minority groups if such proportion exceeds the proportion such groups represent in the general population.'' 

   In our view, this provision is not only misguided as a matter of policy but also unconstitutional. 

   The Supreme Court has made clear that any use of a racial classification by any government is presumed to be unconstitutional. It declared in Personnel Administrator of Massachusetts v. Fenney, 442 U.S. 256, 272 (1979): ``A racial classification, regardless of its purported motivation, is presumptively invalid and can be upheld only upon an extraordinary justification.'' More recently, the Court held that the Constitution ``requires strict scrutiny of all race-based action.'' Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 222 (1995); see also City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989). 

   It cannot be seriously argued that subsection (23) does not use racial classifications and does not encourage funding recipients to do so. Juveniles must be classified according to race in order for subsection (23 to be followed, and different government actions are contemplated depending on those classifications. Further, one set of consequences obtains if minority groups are ``overr[e]presented'' and another set of consequences if nonminorities are ``overrepresented.''\1\ \1\ The racial classification would remain, however, even if recipients were required to reduce the ``overrepresentation'' of nonminority groups, too. 

   In determining whether a racial classification exists, it is always useful to put the shoe on the other foot. Suppose a state announced that it would intervene to bring down the number of white people who were detained or confined whenever that number was greater than ten percent of the minority detention and confinement rate. There would be no serious argument that the state was not using a racial classification. 

   Accordingly, the only remaining legal issue is whether subsection (23)'s racial classification passed ``strict scrutiny.'' This requires that it be justified by a ``compelling'' interest and that it be ``narrowly tailored'' to that interest. 

   Stric[t] scrutiny cannot be passed. The only compelling interest the Supreme Court has recognized in recent years is the remediation of past discrimination, and it is difficult to conceive of any other compelling interest here.\2\ But remedial justification is clearly implausible for subsection (23). \2\ The remedial justification is apparently the basis for subsection (23). See U.S. Dep't of Justice Office of Juvenile Justice & Delinquency Prevention, Juvenvile Justice Bulletin (Sept. 1998), at 1. See also 28 C.F.R. sec. 31.303(j) (1998). Justice Powell thought that ``diversity'' in higher education presented a compelling interest, but no other justice joined his opinion in Regents of the University of California v. Bakke, 438 U.S. 265 (1978), and in any event Justice Powell's explanation of the importance of diversity was peculiar to the university context and has no application to prisons. An argument that, to ensure public confidence in our criminal justice system, the inmate population must ``look like America,'' is similar to the argument that Justice Powell rejected immediately in Bakke, 438 U.S. at 307 (subpart IV-A). Furthermore, the inmate population has never reflected society generally insofar as it is younger, more male, and poorer. 

   While preventing crime may be a compelling interest, preventing crime by members of particular races is not, and so the use of racial classifications serves no compelling anticrime interest--or, alternatively, the use of race is not narrowly tailored to that interest.

   In the first place, the subjects of the racial classification here are juveniles, which means that they were born in 1982 or later. Thus, they were not alive during the days of slavery or Jim Crow, let alone sufferers during them. Moreover, there is no evidence that all prospective funding recipients have a current or even recent history of racial discrimination, and there is no requirement under subsection (23) that only recipients with such a history are required to use racial classifications. The Supreme Court has made clear that a particularized showing of past discrimination in the specific context being remedied is necessary. See Croson, 488 U.S. at 498-506 (subpart III-B); see also Bakke, 438 U.S. at 307-10 (subpart IV-B) (opinion of Powell, J.). We note that one study of recent data from the Bureau of Justice Statistics found that, for cases filed in state courts in the seventy-five largest counties in May 1992, blacks were actually more likely than whites to be acquitted in jury trials for most felony crimes. Robert Lerner, ``Acquittal Rates by Race for State Felonies,'' in Race and the Criminal Justice System (Center for Equal Opportunity 1996).\3\ \3\ A recipient may also be tempted to avoid subsection (23), or show that it is making progress under it, by treating minority and nonminority offenders differently--either releasing more minority offenders than would normally be the case, or detained and confining more nonminorities. Thus, subsection (23) may actually encourage discrimination in the criminal justice system in situations where it was not occurring. 
   It is also noteworthy that the federal government is not administering subsection (23) in a way that requires that the racial classification being used be aimed at ending discrimination in the criminal justice system. To the contrary--if the September 1998 Juvenile Justice Bulletin (``Disproportionate Minority Confinement: 1997 Update''), published by the U.S. Justice Department's Office of Juvenile Justice and Delinquency Prevention, which administers subsection (23), is any indication--most subsection (23) programs are not aimed at the criminal justice system at all, but are instead aimed at preventing antisocial behavior in juveniles from ever occurring in the first place. See also 28 C.F.R. sec. 31.303(j)(3) (1998) (Justice Department regulations require intervention irrespective of cause of disproportion). 

   This preemptive approach makes a great deal of sense--and it underscores why the race-based approach of subsection (23) itself does not. The criminal justice system is not to blame for the disproportionate number of offenders from some minority groups, and the problem of juvenile crime is not limited to any one racial or ethnic group, even if some groups may be disproportionately represented among juvenile offenders. Urging that funding recipients view the problem of juvenile crime through a racial lens is exactly the wrong thing to do. Programs for at-risk youth should not be limited to minorities, as if only blacks and Hispanics commit crimes and as if it is not equally tragic when a white youth becomes a criminal. 

   Indeed, it sets a very dangerous precedent to argue that the government may target racial and ethnic groups for special attention if members of those groups are disproportionately likely to run afoul of the law. Such precedent could be used to justify, for instance, the use of racial profiling by the police. We are, therefore, surprised that the NACCP is urging its members to support subsection (23). See NACCP, Urgent Action Alert ``Re: Juvenile Crime Bills'' (Mar. 31, 1999). 
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